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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

C.A. No. 1:19-cv-10018-DJC

DAVID AND JILL. MARKHAM, SEWER FAIRNESS
ALLIANCE OF CHELMSFORD, and SEWER FAIRNESS
ALLIANCE OF CHELMSFORD, INC.,

Plaintiffs,

TOWN OF CHELMSFORD, BOARD OF SELECTMEN OF
TOWN OF CHELMSFORD, GLENN DIGGS, in his official
capacity as Chair of the Board of Selectmen, KENNETH
LEFEBVRE, in his official capacity as Vice-Chair of the Board
of Selectmen, EMILY ANTUL, in her official capacity as Clerk
of the Board of Selectmen, PATRICIA WOJTAS and GEORGE )
R. DIXON, JR., in their official capacity as Members of the Board )
of Selectmen, and PAUL COHEN, in his official capacity as )
Town Manager of the Town of Chelmsford, and their successors )
in office, )
)
)

)
)
)
)
)
VS. )
)
)
)
)
)
)

Defendants.

DEFENDANTS’ MOTION TO STRIKE AFFIDAVIT OF DAVID FOLEY

Defendants, Town of Chelmsford, the Board of Selectmen of the Town of Chelmsford,
Glenn Diggs, Kenneth Lefebvre, Emily Antul, Patricia Wojtas, George R. Dixon, Jr., and Paul
Cohen,! hereby move to strike the Affidavit of David Foley submitted by plaintiffs in opposition
to defendants’ Motion to Dismiss. As grounds therefor, defendants state as follows:
(1).  On January 10, 2019, defendants moved to dismiss plaintiffs’ Verified Complaint under
Rule 12(b)(6) of the Federal Rules of Civil Procedure for failure to state a claim upon which relief

can be granted. On February 8, 2019, plaintiffs filed a Memorandum of Law in Opposition to

' The individual defendants are sucd in their official capacitics as officers and members of the Chelmsford Board of
Selectmen and as Town Manager (Paul Cohen).
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Defendants’ Motion to Dismiss, together with the signed Affidavit of David Foley, President of
SFA, Inc. (“Foley Affidavit”). The Foley Affidavit numbers 11 pages and 37 paragraphs.

(2). A motion to dismiss under Rule 12(b)(6) tests the legal sufficiency of a pleading. Under
the well-accepted standard of review, a Court must determine whether the factual allegations pled
in the complaint are “enough to raise a right to relief above the speculative level . ...” Alston v.

Town of Brookline Mass., 308 F. Supp. 3d 509, 529 (D. Mass. 2018) (quoting Bell Atlantic Corp.

v. Twombly, 550 U.S. 544, 555 (2007)). See Guilfoile v. Shields, 913 F.3d 178, 186 (1st Cir.

2019) (“We must evaluate whether the complaint adequately pleads facts that ‘state a claim to

29

relief that is plausible on its face.””) (quoting Twombly, at 570).
(3).  In conducting this review, a Court should not consider documents outside the pleadings.

Rather, a Court should confine its review to the “four corners of the complaint” and documents

attached thereto. United States ex rel. Allen v. Alere Home Monitoring, Inc., 334 F. Supp. 3d 349,

366 (D. Mass. 2018). See Young v. Lepone, 305 F.3d 1, 10-11 (1st Cir. 2002) (“The fate of a

motion to dismiss under Rule 12(b)(6) ordinarily depends on the allegations contained within the

four corners of the plaintiff's complaint.”); Watterson v. Page, 987 F.2d 1, 3 (1st Cir. 1993)

(“Ordinarily, . . . any consideration of documents not attached to the complaint, or not expressly

incorporated therein, is forbidden . . .”); Bickley v. Caremark RX, Inc., 461 F3d 1325, 1329 n. 7

(11th Cir. 2006) (“A court is generally limited to reviewing what is within the four corners of the

complaint on a motion to dismiss.”); Trustees of Detroit Carpenters Fringe Benefits Fund v. Patrie

Const. Co., 618 Fed. Appx. 246, 255 (6th Cir. 2015) (dismissal affirmed where “district court
appropriately limited its Rule 12(b)(6) inquiry to the four corners of the amended complaint.”)
(4).  Under “narrow exceptions,” a Court may consider certain extrinsic documents on a motion

to dismiss, including “documents the authenticity of which are not disputed by the parties; official
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public records; documents central to plaintiffs’ claim; and documents sufficiently referred to in the

complaint,” Freeman v. Town of Hudson, 714 F.3d 29, 36 (1st Cir. 2013) (quoting Watterson, at

3); Grajales v. Puerto Rico Ports Auth., 682 F.3d 40,44 (1st Cir. 2012); Parker v. Hurley, 514 F.3d

87,90 n. 1 (1st Cir. 2008).

5) None of the “narrow exceptions” applies here. In opposition to defendants’ Motion to
Dismiss, plaintiffs attempt to submit evidence in the form of the 11-page Foley Affidavit. Such
evidence, however, is inappropriate at this stage. To survive defendants’ Motion, plaintiffs “need

only sufficiently allege in their complaint a plausible claim.” Foley v. Wells Fargo Bank, N.A.,

772 F.3d 63,72 (1st Cir. 2014).

(6). Rule 12(d) of the Federal Rules of Civil Procedure states, in part: “If, on a motion under
Rule 12(b)(6) or 12(c), matters outside the pleadings are presented to and not excluded by the
court, the motion must be treated as one for summary judgment.” Fed. R. Civ. P. 12(d). The rule
is mandatory — if the Court does not exclude extrinsic matters on a Rule 12(b)(6) motion, then it
“must” treat the motion as one under Rule 56. Moreover, “upon conversion to summary judgment,
‘all parties shall be given a reasonable opportunity to present all material made pertinent’ by the

conversion.” Fed. R. Civ. P. 12(b); Cooperativa de Ahorra y Credito Aguada v. Kidder, Peabody

& Co.,993 F.2d 269, 273 (1st Cir. 1993), cert. den., 514 U.S. 1082 (1995). See also Whiting v.
Maiolini, 921 F.2d 5, 6 (1st Cir.1990).

(7). It is inappropriate, at this early stage, to treat defendants’ Motion to Dismiss as a motion
for summary judgment. The parties have not yet made any mandated disclosures, nor have they

engaged in any discovery. In deciding defendants’ Motion to Dismiss, this Court should exclude

2 Attached to the Memorandum of Law in Support of Defendants’ Motion to Dismiss as Exhibit “A” is a Certificate
of Vote from the Chelmsford Town Clerk certifying that, at a Special Town Meeting held on September 25, 1986, the
Town of Chelmsford voted to adopt the provisions of M.G.L. c. 83, §§ 16A — 16F. This official public record falls
within the “narrow exceptions” recognized by the Watterson Court.

3
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and decline to consider the Foley Affidavit. See Butler v. Shire Human Genetic Therapies, Inc.,

2017 WL 1007291, *3 (D. Mass. March 15, 2017) (Court excludes plaintiff’s affidavit submitted

in opposition to defendant’s Rule 12(b)(6) motion); Carter v. Sirius XM Radio, Inc., 2013 WL

4781594, *1 (D. Mass. Sept. 4,2013) (same).

WHEREFORE, the defendants, Town of Chelmsford, the Board of Selectmen of the Town
of Chelmsford, Glenn Diggs, Kenneth Lefebvre, Emily Antul, Patricia Wojtas, George R. Dixon,
Jr., and Paul Cohen, respectfully request that this Court strike the Affidavit of David Foley and
decline to consider it when ruling on defendants’ Motion to Dismiss.

CERTIFICATION PURSUANT TO LOCAL RULE 7.1

Undersigned counsel hereby certifies, pursuant to Local Rule 7.1(A)(2), that on February

11,2019, he conferred in good faith with counsel for the plaintiffs in an effort to resolve or narrow

the issues raised in this Motion.
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The Defendants,

TOWN OF CHELMSFORD, BOARD OF
SELECTMEN OF THE TOWN OF CHELMSFORD,
GLENN DIGGS, in his official capacity as Chair of the
Board of Selectmen, KENNETH LEFEBVRE, in his
official capacity as Vice-Chair of the Board of
Selectmen, EMILY ANTUL, in her official capacity as
Clerk of the Board of Selectmen, PATRICIA WOJTAS
and GEORGE R. DIXON, JR., in their official capacity
as Members of the Board of Selectmen, and PAUL
COHEN, in his official capacity as Town Manager of the
Town of Chelmsford, and their successors in office,

By their Attorneys,
PIERCE DAVIS & PERRITANO LLP

/s/ John J. Davis

John J. Davis, BBO #115890

10 Post Office Square — Suite 1100N
Boston, MA 02109

(617) 350-0950
jdavis@piercedavis.com

CERTIFICATE OF SERVICE

I hereby certify that the foregoing, filed through the Electronic Case Filing System, will be sent
electronically to the registered participants as identified on the Notice of Electronic Filin g and that a paper
copy shall be served upon those indicated as non-registered participants on February 11,2019.

/s/ John J. Davis

John J. Davis, Esqg.




